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PROPOSED AMENDED RULES GOVERNING 


PROCEEDINGS IN THE SUPREME 
COURT OF FLORIDA 


PREFATORY NOTE 


At the request of the Chief Justice of the Supreme Court, a committee of the State 
Bar Association composed of Honorable Alto Adams, Honorable Paul D. Barns, C. Fred 
Thompson, J. R. Wells and George C, Bedell has undertaken a proposed revision of the rules 
relating to the Supreme Court and proceedings therein. A preliminary conference with the 
members of the Court was requested, and Justices Whitfield, Buford and Terrell attended 
and participated in the conference, which extended through two sessions. Justice Terrell, by 
request, has attended and participated in all of the conferences of the committee. 


At the outset Judge Barns was requested to prepare a preliminary draft of the proposed 
revision, and did so, and this was printed and distributed for criticism. Thereafter a second 
draft was prepared by Judge Barns and printed, and distributed, and criticism invited. 
Numerous suggestions from members of the Bar were received and much benefit resulted 
from those criticisms. The committee regrets inability to submit copies to each individual 
member of the Bar. 


The following is a draft of the proposed revision of which rules 2, 10, 11, 12, 13, 20, 34, 
36 and 37 will likely be found to be of most interest. 


RULE 1. INTERNAL GOVERNMENT OF THE SUPREME COURT. 


(a) The Supren.e Court may hear and determine cases when sitting en bane or 
in divisions. There shall be two permanent divisions of the Supreme Court, Division A 
and Division B. Each division shall be composed of the Chief Justice and three other 
Justices. 


(b) The opinion, order, or judgment of a division shall be the opinion, order, 
or judgment of the Court unless the case involves, (1) capital punishment, (2) the 
determination of a State or Federal Constitutional question wherein shall be brought 
into controversy, the constitutionality of a Federal or State statute, rule, regulation or 
municipal ordinance, (3) where there is a dissent to the proposed judgment of a division 
by a member thereof or the Chief Justice, and (4) where a case is ordered by the Chief 
Justice to be considered by two divisions. Such eases shall be adjudicated by the Court 
en bane, but in all others the decision of a division shall be final. 


(c) When sitting en bane a majority of the Court shall constitute a quorum. When 
sitting en bane or in divisions, the Chief Justice shall preside and be the administrative 
officer of the Court. If the Chief Justice is unable to perform the duty imposed on him, 
the Justice longest in continuous service and able to do so, shall sit and officiate in his 
place. 


(d) If a Justice of any division is absent or disqualified, the Chief Justice may 
assign a Justice of the other division or call in a Cireuit Judge to sit in the cause or 
he may assign the case to the division in which there is no disqualified Justice. All cases 
may be set for oral argument by the Court or the Chief Justice. 


(e) Each division of the Court may consider and grant or deny applications for 
writs of mandamus, prohibition, quo warranto, certiorari, habeas corpus, or any other 
writ contemplated by Section Five, Article Five of the Constitution; and if granted, 
such writs shall be made returnable according to law. 


‘ 
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RULE 2. WRITS OF ERROR ABOLISHED—NOTICE OF APPEAL, RETURN 
DAYS ABOLISHED. 


(a) Writ of Error Abolished—Appeal Substituted. Relief by writ of error in this 
Court is hereby abolished. All relief heretofore obtained by writ of error shall be obtain- 
able by appeal as in equity, and all law applicable to appellate proceedings at law 
or in Chancery not inconsistent with the rules of this Court shall be applicable to any 
appeal to this Court. 


(b) Return Days Abolished. Return days of appeals are abolished and the date 
upon which the record on appeal is filed in this Court shall be the date from which 
the time for filing motions to dismiss. motions to strike, briefs, ete., shall commence to run. 


(c) Notice of Appeal. Effective Filing. The filing of the notice of appeal with 
the Clerk of the Court whose order, judgment or decree is appealed from shall give the 
Appellate Court jurisdiction of the subject matter and of the parties to the appeal, but 
shall nevertheless be recorded in the minutes of the court whose order, judgment or 
decree is appealed from. 


RULE 3. MOTION DAY—NOTICE. 


(a) Every Monday shall be Motion Day in this Court. Hearing on all motions 
not otherwise provided for will be had at 9:30 A. M. on any Motion Day provided a 
copy of the motion and notice of the hearing be served on the opposite party five days 
before the day set for hearing. 


(b) No notion will be heard on any other day except in emergency. If the Court 
should not be in session on the day set for hearing the motion, it will be heard on some 
future day to be determined by the Court, of which the Clerk shall notify the parties. 


RULE 4. MOTIONS TO QUASH, DISMISS OR STRIKE. 


(a) Time for. Every motion on behalf of an appellee to quash or dismiss 
an appeal, or to strike the record or any portion thereof, must be filed and a copy 


thereof served upon the opposite party within ten (10) days after the filing of the 
record on appeal with the clerk. 


(b) When Heard. The Court will hear the motion upon proof of such service 
without further notice on the first Monday after the service of the copy on the opposite 
party, if a period of five days has intervened, otherwise on the next succeeding Monday. 


(ce) Briefs and Argument. The parties at or before the hearing may file their 
briefs on the motion and at the hearing may submit oral arguments if they desire, but 
this shall not be construed to permit the movant to argue a motion to quash made on the 


ground that the appeal is frivolous, or to prevent the court from dispensing with oral 
argument. 


(d) Stay of Proceedings. When a notion is duly made as provided for by this 
rule, further proceedings in the cause as to filing papers will be suspended until the 
disposition of the motion, and the time for such filing shall be extended for a time equal 
to the period of suspension unless otherwise fixed by order of the Court. 


RULE 5. EVIDENCE IN SUPPORT OF MOTIONS. 


All affidavits and papers dehors the record to be used in support of any motion 
before this Court shall be filed before the hearing, and copies thereof served upon the 


opposite party in due time to permit the same to be met by counter evidence, unless 
such motion be ex parte. 


: 
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RULE 6. ATTORNEY AGENT OF CLIENT. 


An attorney of record shall stand and be accepted as the agent of his client con- 
cerning all matters in the prosecution or defense of any appeal, and any act of such 


attorney or notice by or to hin. or step in the prosecution or defense shall be taken and 
accepted as the act of or notice to the client. 


RULE 7. PROGRESS DOCKET. 


The Clerk shall keep a docket of all cases appealed to or which originate in this 
Court for the use of the bench and bar. Each ease shall be docketed and numbered 


in the order that the record on appeal or the petition originating the cause is filed in 
this Court. 


RULE 8. HEARING TO BE ON TRANSCRIPT AND ASSIGNMENT OF ERRORS. 


No cause shall be heard until a transeript of the record thereof shall be filed in ac- 
cordance with the rules of this Court, and no assignment of errors will be heard or con- 
sidered which is not properly based upon the transcript of the record as made up and 
prepared under rules governing the preparation of transcripts of record. 


RULE 9. TAKING RECORD FROM CLERK’S OFFICE. 


No record shall be suffered by the clerk to be taken from his office or the courtroom, 
except by the Justices of the Court or upon the order of the Court. 


RULE 10. ASSIGNMENTS OF ERROR. 


Assignments of error shall be construed liberally so as to permit the Court to consider 
the alleged errors of the trial court. If based on orders, evidence or charges they should 


be referred to and if based on motion for new trial the grounds relied on should be 
pointed out. 


RULE 11. CONTENT OF RECORD ON APPEAL. 
(1) Assignments of Error and Directions to Clerk. 


(a) By Appellant. Within ten days after the notice of appeal is filed, the appellant 
shall file with the Clerk of the trial court, his assignments of error and directions to the 
Clerk for making up the transcript of record on appeal, the latter to designate the por- 
tions of the record, proceedings and evidence to be included. The assignments of error 
and directions to the Clerk may be combined in one document. 


(b) By Appellee. The appellee shall within ten days after said service is made 
file with the Clerk of the trial court directions designating additional portions essential 
to be included in the record on appeal. 


(c) Cross Assignments of Error by Appellee. The appellee may include eross- 
assignments of error with his directions, but the failure of an appellee to file cross- 


assignn.ents of error shall in no event be construed so as to prevent him from thereafter 
appealing fron: an adverse ruling. 


(d) Additional Directions by Appellee if Cross Assignments are Filed. If the 
appellee files cross assignments of error, the appellant may within five days file further 
directions for making up the transcript. 


(e) Service on Adverse Party. Within the period of time for filing assignments 
of error and directions to the Clerk, the party filing same shall serve the adverse party 
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with copies thereof and proof of such service shall be filed with the Clerk and included 
in the transcript of record. 


(f) Stipulation as to Record. In lieu of the directions to the Clerk for making 
up the record on appeal as directed in the preceding paragraphs, the parties may by 
written stipulation filed with the Clerk of the trial court indicate such parts of the record, 
proceedings and evidence as should be included in the record on appeal. 


(2) Record to be Abbreviated. 


(a) Points on Which Appellant Relies for Reversal Shall Govern the Making of 
the Record. The questions raised or the grounds of appeal and cross-appeal as reflected 
in the assignments of error shall control the content of the record on appeal. All plead- 
ings, evidence and other matters not essential to the decision of said questions shall be 
omitted. Formal parts of all exhibits and more than one copy of any document, shall 
be excluded. Documents shall be abridged by omitting all irrelevant and formal parts. 


(b) Penalty. Failure on the part of counsel or others to abbreviate the record 
on appeal as thus required will subject them to the payment of such costs as this Court 
may deen: proper to impose. 


(3) Reporter’s Authenticated Transcript. For appellate purposes bills of exception 
and the formal authentication thereof by the trial judge as now required are hereby 
abolished. When any proceedings in the trial court have been stenographically reported, 
within the time for filing directions by appellant, the court reporter shall certify a copy 
of his transcribed notes to the Clerk of the trial court for use in the preparation of 
or as a part of the record on appeal. The trial court clerk shall not be required to verify 
nor shall he make a charge for any stenographiec copy furnished and certified by a court 
reporter when physically incorporated in the transcript. The trial court at all times shall 
have power to make such report speak the truth. 


Every reporter’s transcript must comply with the requirements for the transcript 
of record. 


(4) Authenticated Transcript of Trial Proceedings. 


(a) May be in Question and Answer, Abstract, or Narrative Form, or Both. If the 
record on appeal includes testimony taken at the trial or hearing, it may be in question 
and answer or narrative form or both as the judge of the trial court may direct. Other 
proceedings directed to be included in the record on appeal may be narrated or stated in 
question and answer form or both, or portions may be stated abstractly if in the judgment 
of the trial court the disposition of the cause will be facilitated. Immaterial substance 
shall be omitted. When any testimony is to be included in the record in narrative or 
abstract forn., the party so directing shall prepare and file with his directions a condensed 
statement in narrative or abstract form of such testimony. 


(b) Objections to Narrative or Abstract Statements. When there shall have been 
filed any directions to include any narrative or abstract statement or omit any evidence, 
then any other party may within five (5) days or within the time for filing directions, 
file and serve objections thereto and the reasons for such objections. 


(ce) Hearing on Objections. The trial court shall hear and consider such objections 
on short notice and order the evidence placed in the record as it was taken at the trial 
or in a manner to overcome any n.eritorious objections. 


(5) Stipulated Record on Appeal. When the questions presented by an appeal can 
be determined without an examination of all the pleadings, evidence, and proceedings 
in the Court below, the parties may prepare and sign a statement of the cause showing 
how the questions arose and were decided in the lower court and setting forth only so 
many of the facts averred and proved or sought to be proved as are deemed essential 
to a decision of the questions by the appellate court, together with any assignments of 
error relied on by the appellant or appellee or both. Such stipulated record when certified 
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by the clerk and transmitted to the appellate court shall constitute the entire record 
on appeal. 


(6) Appellant May Prepare Record. If the appellant elects he nay prepare the record 
on appeal from the directions to the clerk filed by the parties to the cause. In this event 
the clerk of the trial court shall be entitled to receive a fee only for verifying and certi- 
fying and otherwise making same meet the requirements of these Rules, and he shall 
not certify any record on appeal that does not comply with the rules of this Court. 


(7) Several Appeals—One Record. When more than one appeal is taken to the same 
court from the same order, judgn.ent or decree, a single record on appeal shall be prepared 
containing all the matter designated or agreed upon by the parties, without duplication. 


(8) Correcting Record on Appeal. 


(a) Differences as to Truth of Record. If any difference arises as to whether the 
record truly discloses what occurred in the trial court, the difference shall be submitted 
to and settled by that court and the record made to conform with the truth. 


(b) Material Omissions Supplied. If anything material to either party is omitted 
from the record on appeal by error or accident or is n.isstated therein, the parties by 
stipulation, or the trial court, either before or after the record is transmitted to the appel- 
late court, or the appellate court, on a proper suggestion or of its own initiative, may direct 
that the omission or misstatement shall be corrected, and if necessary that a supplemental 
record shall be certified and transmitted by the clerk of the trial court. No other pro- 
ceedings shall be necessary in event of a suggestion or diminution of the record. 


(c) Appellate and Trial Court May Make Record Speak Truth. Both the appellate 
and the trial court shall have power to rule on objections to the contents of the record 
on appeal and to make such order as unto it shall appear proper to pron.ote the admin- 
istration of justice and in order to reduce the volume of the record without injustice 
and yet present to the appellate court the matters complained of. 


(9) Pleadings, Motions, Exhibits, and Other Papers Part of Record. All pleadings, 
motions, exhibits, and other papers properly filed in a cause and upon which any assign- 
ment of error is founded shall be considered a part of the record on appeal, without 
the necessity of authentication, and proceedings in pais may be authenticated by recitals 
in the order, judgment or decree, or by certificate of the Judge or of the Court in which 
such proceedings were had settled after notice. 


(10) Record Presumed to Contain Everything Material. Upon appellate proceedings 
it shall be presumed, unless the record shows to the contrary, that such record transn.itted 
to the appellate court contains all proceedings in the trial court material to the questions 
presented for decision by the appellate court. 


(11) Powers of Lower Gourt. After the entry of an appeal and before the record on 
appeal is filed in this court the things required to be done in the lower court and objections 
to things done, including the fixing or extension of time with'n which they shall be done, 
shall be under the supervision of the lower court, subject to the control of this Court. 


(12) Required Contents of Every Record on Appeal. Every record on appeal shall 
contain the assignments of error, cross assignments of error, directions to clerk, notice 
of appeal and order, judgment or decree appealed from. 


RULE 12. PREPARATION OF RECORD ON APPEAL. 


(a) When Commenced. The preparation of the record on appeal shall be begun 
upon the expiration of the periods herein allowed the parties for filing their directions 
to the clerk or order on objections thereto. It shall be completed as expeditiously as 
possible and forthwith transnitted to the clerk of this Court under the hand of the 
clerk and seal of the court from which the appeal is taken. 


; 
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(b) Limitation for Filing Record on Appeal. The record on appeal shall be filed 
in this Court in every case within forty (40) days from the time when the appeal was 
taken unless the time be extended by a judge of the court whose order, judgment, or 
decree is appealed from, or a Justice of this Court, provided no extension for more than 
10 days shall be granted without notice to the adverse party. 


(c) Type and Spacing. The record on appeal may be printed or typewritten, but 
in either event the lettering shall be black and distinct, type no smaller than sn.all pica, 
double spaced and margin no less than one inch. Quoted matter shall be indented and 
single spaced. 


(d) Paper and Size. The record shall be printed or typewritten on opaque, white, 
unglossed paper. If printed the folio shall be 6 x 9 inches, or within one-half inch thereof ; 
if typewritten, not larger than legal cap size. 


(e) Pleadings and Orders Designated. Every pleading, order, judgment, or decree 
placed in the record on appeal shall be correctly designated by name or kind in bold type 
at the top thereof without the repetition of the caption of the cause. Indorsements shall 
be omitted unless material to some assignment of error. 


(e. g., not “Order” but “Order Sustaining Den.urrer” or “Order Dissolving In- 
junction,” ete.; not “Demurrer” but “Demurrer to Amended Declaration,” ete. 
J ; 


(f) Binding, Titles, Volumes. All records shall be bound in pamphlet, and stitched 
if printed, securely fastened if typewritten, with headings in capital letters, subheadings 
in bold type not less than eleven point, and in case the volume exceeds two hundred sheets, 
it shall be bound in two or more folios with not more than two hundred sheets to each folio. 


The cover on each volume shall contain the style of the cause, title of this Court, 
title of the court from which the cause was appealed, and the names and addresses of 
counsel, and if in more than one volume, the number of the volumes shall also be stated. 


(g) Preface. Index. In all eases the appellant shall preface the record with a 
complete index, giving in chronological order the date of the filing of each paper, order, 
or instrument in the court below, the name or character of the instrument and the page 
of the record where the same may be found. Deeds, contracts, and the like shall be 
described by the names of the parties thereto; names of witnesses and the pages where 
the testimony may be found shall also be designated. 


(h) Photostatic Copies. No photostatic copy of any record or paper shall be used 
unless it is certified by the trial judge that a facsimile reproduction is essential to the 
consideration of the case because of some peculiarity on the original paper which would 
not be discernible in a typewritten or printed copy. 


(i) Adversary’s Copy of Record. The Appellant shall furnish or cause to be 
furnished appellee with a copy of the record on appeal and cross-appellant shall furnish 
or cause to be furnished cross-appellee with a copy of that portion of the record required 
by reason of the cross-appeal, which requiren.ents shall at all times preliminarily be 
under the control of the trial court and ultimately under the control of this Court. 


(j) Copies Filed in Clerk’s Office. When it is made to appear that the service 
of a copy of a transcript on each appellee would work an undue hardship or unreason- 
able expense, the trial court may in lieu of service authorize, after notice, the filing of 


at least one and not more than three copies with the clerk of the trial court for the 
use of appellees. 


(k) Court Reporter’s Certificate. If the authenticated transeribed notes of the 
court reporter are to be embraced in the record on appeal, the certificate of the court 
reporter transmitting such transcribed notes to the clerk of the trial court shall be 
substantially in the following form: 


4 
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“Certificate of the Court Reporter. 


“State of Florida ) 

) 

) 
, do hereby certify that the case of 
I was authorized to and did report in shorthand the proceedings and evidence in said 
trial, and that the foregoing pages, numbered 1 to __ inclusive is a true and correct 


transcription of my shorthand report of the proceedings of said cause. 
“In Witness Whereof I have hereunto affixed my hand this 


Court Reporter” 
(1) Clerk’s Certificate. The record on appeal shall be certified to the Supreme 


Court by the clerk of the trial court within five days after it is completed and copy 
furnished appellee. The Clerk’s certificate shall be substantially in the following form: 


“Certificate of Clerk 


“State of Florida ) 
) 
) 
1 icnasiccomnnaaiee , State of Florida, do hereby certify that the foregoing pages 
1 to -_-- inclusive contain a correct transcript of the record of the judgment in the 
ease of 


vs, and a true and correct recital 
and copy of all such papers and proceedings in said cause as appears from the records 
and files of my office that have been directed to be included in said record by the 
directions furnished me. (Pages ---_ to ---- inelusive embrace the transcribed notes 
of the court reporter as made at the trial and certified to me by him.)* 


“In Witness Whereof, I have hereunto set n.y hand and affixed the Seal of said 
Court this ........ , 19 


County.” 
*(Parenthetical matter to be included if applicable.) 


If the record on appeal is prepared by or pursuant to stipulation as provided in 
Rule 11 the Clerk’s certificate shall be substantially in the following form: 


“Certificate of the Clerk on Stipulated Reeord. 


“State of Florida ) 

) 

) 
sic , State of Florida, do hereby certify that the foregoing pages 
1 to -__~ inclusive contain a true and correct transcript of the record of the judgment 


correct recital of the stipulation prepared and signed by the parties to the said cause 
wherein it was agreed that the facts, pleadings, assignments or questions, proceedings 
and recitals therein should constitute the record on appeal and were all that was essential 
for the appellate court to review and adjudicate the questions raised. 


| 
day of 
“ 
“ . 
Cletl of the: Count ae 
' 
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“In Witness Whereof, I have hereunto set n.y hand and affixed the Seal of said 


RULE 13. PARTIES TO APPEAL. 


The practice of summons and severance is hereby abolished. 


Any party who shall feel aggrieved may take an appeal, and all parties to the 
cause, unless they be nan.ed as parties appellant, shall automatically become parties 
appellee. Any person or persons taking or joining in an appeal shall be the party or 
parties appellant, and all other parties shall be parties appellee, regardless of the effect 
on such party or parties of any order, judgment or decree appealed from; and as to any 
party against whom a judgment by default or a decree pro confesso shall have been 
entered in the lower court, the cause may proceed ex parte, but this shall not deprive 
any such party from his right to file cross-assignments of error. If any party named 
as appellee desires to join in the appeal, and shall within the time allowed by these rules 
for filing notice of appeal, file his joinder in appeal, he may becon.e an appellant and 
may thereafter, if he desires and within the time prescribed by these rules for such 
purpose, file such additional assignments of error and/or directions to the clerk as he 
may deem necessary. If any party wishes to be dismissed from the appeal and to proceed 
no further, then after five days’ notice to the other parties to the appeal he shall present 
to the Appellate Court a motion for his dismissal fron. the cause. If the court shall 
decide and order that the cause may be decided without such party, he may be dismissed 
and the cause proceed, and such party shall be bound by the decision rendered. 


RULE 14. SERVICE OF NOTICE—HOW. 


Service of all papers and notices required by these rules or by the order of this 
court, may be made by delivering a copy of the paper or notice to the party to be served 
or by leaving the same at the dwelling house in which he resides, with some men.ber 
of the family not less than fifteen years of age; or by delivering the same to his attorney 
or solicitor; or by leaving the same in the office of the said attorney or solicitor during 
usual office hours with a person in charge thereof, or by depositing, securely sealed and 
post paid, in the post office directed to such party or attorney at his usual post office 
address. When service is made otherwise than by an executive officer of this court proof 
thereof shall be made by affidavit. 


RULE 15. USE OF ORIGINAL PAPERS, EXHIBITS AND RECORDS. 


Whenever the trial judge shall deem it necessary or proper that original papers, 
exhibits or records shall be inspected by the Supreme Court, he n.ay after notice, order 
the same to be transmitted in such manner as shall seem proper, and this court will 
.in that case consider such original in connection with the transcript of the record, and 
as a part thereof. 


RULE 16. SUGGESTING DEATH OF PARTIES. 


(a) Whenever there is pending an appeal in this court and any party thereto 
shall die, the personal representative of the deceased party may voluntarily come in 


and be admitted as a party to the appeal, which shall thereupon be heard and determined 
as other appeals. 


(b) If the personal representative does not voluntarily become a party to the 
appeal as provided in (a), any interested party nay by motion suggest the death on 
the record and move for an order requiring the representative to become a party within 
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twenty-eight days or within such time as the court may fix. 


(ec) A copy of such order shall be published in some newspaper of general cireu- 
lation in the county of the trial court, provided that personal service of a copy of the 
order upon the personal representatives shall be deemed equivalent to and a substitute 
for publication. 


(d) If such personal representative shall not come in as required by order of 
the court, the movant, if an appellee, may procure an order of dismissal and if the 
movant be an appellant, may procure an order of revival of the cause against said 
personal representative in order that said appeal might be finally determined. 


(e) If any party to the appeal shall die after the cause has been submitted upon 
final hearing in this court, and before decision rendered, it shall not be necessary to 
revive the suit against the deceased party. 


(f) If an appellee dies and service on parties interested becomes necessary, con- 
structive service as provided by law in trial courts may be substituted if personal service 
cannot be reasonably made. 


RULE 17. GUARDIANS AD LITEM 


The attorneys and guardians ad litem in the court below shall be deemed the attorneys 
or guardians ad litem of the same parties in this court, unless others are duly appointed, 
notice thereof given to the adverse party, and the substitution noted of record. 


RULE 18. APPEALS FROM COMMISSIONS AND BOARDS. 


(a) Appeals to the Supreme Court from any commission or board shall be governed 
by these rules so far as they are applicable. 


(b) The record and briefs shall be prepared and filed as required by the rules of 
this court unless otherwise ordered. Failure on the part of appellant to pursue his ap- 
peal promptly shall be ground for dismissal at his cost. See Rule 19 for advancing these 
appeals. | 


(c) Motions to quash, dismiss or strike must be made and submitted on or before 
the day herein fixed for the final submission of the cause. 


RULE 19. ADVANCEMENT OF CAUSES. 


(a) Cases Entitled to Precedence on Final Hearing. Criminal and habeas corpus 
cases, appeals from the Railroad Commission, cases in which the state is the real party in 
interest, and cases which are entitled to advancement by statute or rule of this court, 
may be advanced for final hearing by the court, upon its own motion or upon motion of 
one of the parties. 


(b) Case of Original Jurisdiction, When Entitled to Precedence. No ease of which 
this court may have original jurisdiction will be given precedence over appellate causes, 
unless it be one of public right, or so involving public interests as to require its advance- 
ment. This rule, however, shall not apply to cases of habeas corpus. 


RULE 20. BRIEFS, WHEN FILED AND WHAT TO CONTAIN. 


All briefs shall be printed or typewritten as provided in Rule 12. Briefs of more 
than twelve pages shall be indexed and prefaced by an alphabetical list of authorities 
cited. The appellant shall within thirty days after filing the transcript, file the original 
and one copy of his brief with the Clerk of this Court and serve one copy on opposing 


counsel. Service on opposing counsel may be by mail or in person, but proof thereof must 
he made to this Court. 


Within twenty days after copy of appellant’s brief is filed, appellee shall file the 
original and one copy of his brief with the Clerk of this Court and in like manner serve 
one copy on opposing counsel. If appellant desires he may within ten days file the 
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original and one copy of his reply brief with the Clerk of this Court and in like manner 
serve one copy on opposing counsel. The Court or the Chief Justice may, for good cause, 
extend the time for filing briefs but no other briefs will be permitted except by special 
order of the Court. 


The brief of appellant shall contain, (1) a history of the case, (2) a statement of the 
questions involved, and (3) the argument. 


History of the Case. The history of the case should be limited to a concise recital of 
the essential facts without argument or undue elaboration. It should state the purpose 
of the litigation, should contain a chronological enumeration of the pleadings (and if 
necessary, a summary thereof), the issues made, and the judgment of the trial court with 
appropriate reference to applicable pages of the transcript. The appellee in his brief 
may point out any error in the brief of appellant and make such additions to the history 
of the ease as recited in the brief of appellant as he may deem essential to the disposition 
of the questions raised, with references to the pages of the transcript which he claims 
support his position. 


Statement of the Questions Involved. The prime or controlling questions to be 
answered shali be stated as concisely as possible without duplication or argument. The 
question or questions of law should be made to appear clearly, and should not be stated 
in the alternative. Each question should be stated and numbered in a separate paragraph 
and should be followed by a statement of whether it was answered in the negative or the 
affirmative by the trial court, or if not answered, it should so state. 


Argument. The section of the brief called “argument” shall contain a division for 
each of the questions involved, to be headed by the question in distinctive type and fol- 
lowed by such discussion and citation of authority as the writer deems pertinent. Specific 
assignments of error from which the questions argued arise should be stated, and if any 
reference to the transeript is made, the page should be given. When opinions of this 
Court are cited, the page and number of both the Florida Reports and Southern Reporter 
should be given. 


This rule shall apply to ali briefs filed in this Court except those in bond validation 
proceedings. In such eases appellant’s brief shall be filed with the transcript and ap- 
pellee’s brief shall be filed within ten days thereafter. Failure to observe these require- 
ments shall be ground to strike or dismiss. 


RULE 21. ORAL ARGUMENTS. 


(a) Oral arguments may be heard on any case appealed to this Court, if seasonably 
applied for. “Applications for oral argument” may be filed by appellant or appellee and 
shall be printed or tyewritten and filed with the Clerk of this Court and a copy served 
on counsel for the opposite party in the same manner that briefs are required to be served. 


(b) A maximum of thirty minutes to the side will be allowed for oral argument 
but this time may be enlarged or contracted as the circumstances of the case may require. 
The Court may in its discretion require oral argument if not requested, or may dispense 
with it if deemed unnecessary. 


(c) Not more than two counsel to the side will be heard to argue any case except 
by special permission. Extensive reading from books, records, and briefs will not be per- 
mitted. Counsel’s deductions from the evidence may be argued but reading the evidence 
from the record should not be indulged in. 


(d) Counsel in oral argument will be expected to briefly outline the order, judg- 
ment or decree appealed from and the matter wherein it is conceived to be erroneous, and 
the reasons why it is conceived to be right or wrong. 


RULE 22. DISMISSALS. 


(a) Dismissal of Causes When Settled. 


When any cause pending in this court shall be settled by compromise or otherwise, 
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it shall be the duty of both parties to immediately notify the court of such settlement, and 
the appellant shall, within ten days thereafter file in the Supreme Court a praecipe for a 
dismissal of the cause ,and the same shall be dismissed. 


(b) Voluntary Dismissal of Causes in Action. 

The appellant, or the appellant and appellee jointly where the appellee has assigned 
errors, may dismiss the appeal at any time by filing with the clerk of this court a praecipe 
for dismissal, and paying the costs of the appeal. 


(c) Clerk’s Duty. Upon an appeal having been dismissed, it shall be the duty of 
the clerk immediately to certify the fact of such dismissal to the lower court. 


RULE 23. DEPOSIT FOR COSTS. 


(a) In all appeals and in eases originating in this Court the Clerk may require 
a deposit of twelve dollars to cover his fees before the record is filed, provided that 
such charge shall not be exacted in advance in habeas corpus cases, criminal appeals 
in which there is an affidavit of insolvency and in appeals where the State is the real 
party in interest. 


(b) The Sheriff of this Court and his deputies may require their fees for serving 
process in all appeals and in eases originating in this Court to be paid or secured to 
them in advance, provided that such charge shall not be exacted in advance in habeas 
corpus cases, appeals in which the State is the real party in interest and criminal appeals 
in which there is an affidavit of insolvency. 


RULE 24. TAXATION OF COST. 


1. For Transcript. In all appellate proceedings where a transcript of record of 
the proceedings in the lower court is necessary, the cost of such transeript reasonably 
incurred may be taxed in the lower court after the filing of the mandate. 


2. (a) Supreme Court Cost—When Taxed by Lower Court. In all appellate 
proceedings the clerk of this court may, in the mandate, assess the parties liable for 
costs reasonably incurred in this court, but in default thereof and upon motion therefor 
the judge of the lower court shall assess such costs, together with cost of transeript of 
record, in the final judgment or decree, or by the entry of a separate judgment not later 
than sixty days after the filing of the mandate. 


(b) Reviewable by Petition. If any party be aggrieved by any judgment for 
costs, said judgment shall be reviewable in the Supreme Court upon petition, provided 
the petition be filed within twenty days after the entry of the judgment. 


(c) Petition and Notice—Requisite of. Petitions to review judgn.ents for costs 
must set forth with particularity the items of cost allowed by the lower court, the items 
complained of, and a copy of such petition shall be served forthwith upon the party ad- 
versely affected, with proof of service shown. The adverse party shall file his reply 
thereto within ten days after service on him. 


RULE 25. REHEARING. 


(a) Rehearings must be applied for by petition in writing within fifteen days after 
the filing of the judgment, decree, or order of the Court, unless further time is allowed. 


(b) The petition shall not assume any new ground or position from that taken in 
the original argument or briefs upon which the cause was submitted, and must set forth 
concisely the omissions, oversight, causes or grounds on which it is based, and must point 
out specifically in what respect the original opinion and decision is deemed to be errone- 
ous in some material matter of law or fact. 


(c) If considered and determined by a division of the court applications for re- 
hearing shall be referred to and disposed of by the division which heard and considered 
the case unless otherwise ordered by the Court or the Chief Justice. If the case was 
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considered and determined by the Court en bane, the petition for rehearing shall likewise 
be considered and disposed of. 


(d) <A copy of the petition shall be served upon the opposite party or counsel at 
or before the time of its submission to the Court. It shall not be considered a part of the 
record in the cause unless so ordered or rehearing granted. No argument shall be allowed 
on the petition. 

(e) When a petition for rehearing is denied, the Clerk shall forthwith issue and 


transmit the mandate to the Court below. The petitioner shall not be entitled to file any 
additional petition. 


RULE 26. ISSUANCE OF MANDATE.—CLERK TO NOTIFY.—OPINIONS TO 
ATTORNEYS. 


(a) Unless by special order the Court shall otherwise direct, it shall be the duty 
of the Clerk upon the expiration of fifteen (15) days from the dismissal, in invitum 
of any cause, or the affirmance or reversal by any judgn.ent, decree or order, to issue 
such mandate or process as may be directed by the Court. If a petition for rehearing 
is filed this time shall be extended until the petition is denied or, if granted, until the 
ease is finally determined. The Clerk, on the date of the issuance of the mandate, shall 
record the same in a book kept for that purpose in which shall be noted the date and 
manner of its transmission to the court below. Upon issuance of the mandate to the 
court below the clerk shall return such original papers as may have been transmitted 
to the Supreme Court. 


(b) Clenk to Notify Attorneys of Transmission of—Transmit Adjudication im 
Certiorari. The clerk of this court upon the issuance of any mandate shall notify the 
attorneys of record and upon the final adjudication in certiorari proceedings transn.it 
to the lower court a copy of the court’s judgment. 


RULE 27. EXTRAORDINARY WRITS — Mandamus, Certiorari, Prohibition, Quo 
Warranto, Habeas Corpus—AND STAY WRIT—REQUIREMENTS AS TO ALL. 


(a) When Heard—Notice. All applications for writs of mandamus, certiorari, 
prohibition, quo warranto, habeas corpus, and other writs necessary to the complete ex- 
ercise of the jurisdiction of this Court as authorized by Section 5, Article 5, of the Consti- 
tution shall be made as herein provided and may be heard any Monday at 9:30 A.M., pro- 
vided five days’ notice of such application shall have been given to the adverse party and 
proof thereof filed with the clerk of this court. 


(b) Writs Raising Issue of Fact Not Heard. Applications raising questions of fact 
which will require the taking of testimony to detern.ine will not be entertained. 


(c) Brief Served on Respondent. Copy of every brief required with any appli- 
cation shall be furnished the adverse party. 


(d) If presented in person, not exceeding ten minutes to the side will be allowed 
for argument. If more tin.e is desired the cause will, on application of either party, be 
set for a day certain and the full time given. 


RULE 28. CERTIORARI. 


(a) Petition to be Supported by Transcript and Brief. Application for writ of 
certiorari shall be by petition which shall be accompanied by a certified transcript of the 
record of the proceedings the petitioner seeks to have reviewed or so much thereof as is 
essential. Unless shown by opposing counsel to be necessary, no other record shall be 
required. The petition shall contain a concise statement of the cause and the reasons 
relied on for granting the writ. It shall also be accompanied by a supporting brief pre- 
pared in con.pliance with the rules of this court. 


(b) Respondent to be Served with Petition, Transcript and Brief. Copy of the 
petition, transcript, and brief shall be furnished respondent or his counsel at the time 
notice of application therefor is filed with the clerk of this court. 
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(c) Respondent’s Brief—When Filed. The respondent may file his brief in op- 
position to the writ within ten days after he is furnished with copy of petitioner’s brief. 


(d) Oral Argument Only When Granted. Unless further proceedings are ordered 
by the court, the cause shall then be finally disposed of without oral argument. 


(*N.B. See separate rule relating to certiorari of interlocutory decrees.) 


RULE 29. PROHIBITION 


(a) Petition for. Application for writ of prohibition shall be by suggestion stating 
the nature of the proceeding sought to be prohibited. The contents of the suggestion 
shall be substantially as required by statute. 


(b) Issuance of Rule. If the suggestion makes a prima facie ease, the court will 
issue a rule directed to the inferior court, and any other party respondent joined there- 


with commanding it to show cause on a return day certain why the writ as prayed for 
should not be granted. 


(c) Respondent’s Return and Brief. On the return day so fixed or sooner if de- 


sired, the respondent shall file such appropriate pleadings as he may deem proper, in- 
cluding his brief in support thereof. 


(d) Relator’s Reply Brief. The relator shall be given not exceeding ten days to 
file his brief at which tine the cause shall be ready for final disposition without oral 
argument. 


RULE 30. MANDAMUS. 


(a) Petition for—Issuance of Alternative Writ or Rule. Proceedings in manda- 
mus shall be instituted by petition setting up as briefly as may be the basis for the relief 
prayed. If the petition makes a prima facie case, the court will issue the alternative writ 


or it may issue a rule to show cause on a return day certain why an alternative writ 
should not be granted. 


(b) Respondent’s Return and Briefs—When. On the return day respondent shall 
plead to the writ as he may deem proper, supporting said plea or pleas with a brief. 


(c) Relator’s Reply Brief. Relator shall be allowed not exceeding ten days to file 
his reply brief at the conclusion of which the cause shall be finally adjudicated unless 
further proceedings may be ordered by the court. 


(d) Necessary Parties. Original petitions in mandamus will not be entertained by 
this court unless a state officer, state board, state functionary, or some other agency 
authorized to represent the public generally is named as respondent. 


RULE 31. QUO WARRANTO. 


(a) By Whom Instituted. Proceedings in quo warranto including informations in 
the nature of quo warranto may be instituted by petition or information in the name of 
the State by the Attorney General or by any person claiming title to the office or fran- 
chise on the refusal of the Attorney General. 


(b) Governed by Rules on Mandamus. The petition shall conform to statutes on 
quo warranto. The rule as to pleading, filing briefs, and final disposition of cause pre- 
scribed herein to govern nandamus shall apply to and govern quo warranto. 


RULE 32. HABEAS CORPUS. 


(a) Issued by Whom—Governed by Statutes. When application is made therefor, 


writ of habeas corpus may be issued by this Court or any Justice thereof in the manner 
provided by law. 
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(b) Notice to Attorney General. If the validity of any statute, criminal law pro- 
ceeding, or conviction is attacked, the notice required herein to the adverse party shall 
be given to the Attorney General. The time for the notice to run may be shortened by the 
Court or Justice issuing the writ but in no case shall it be dispensed with. 


(c) Respondent’s Return and Briefs. When the writ is issued, an early return 
date shall be set at which time formal return of the officer holding custody of the peti- 
tioner shall be made in the absence of motion to quash or motion for discharge notwith- 
standing the return, issue shall be joined thereon, and all briefs shall be filed, unless 
additional time shall be allowed therefor. The cause shall then be ready for final dis- 
position without cral argument. 


RULE 33. CONSTITUTIONAL STAY WRITS. 


(a) After Appeal and Notice. Application for constitutional or other writs ne- 
cessary to complete exercise of the jurisdiction of this Court will be entertained only after 
the required notice herein to the adverse party, unless such requirement be modified. No 
such petition will be entertained unless an appeal has been perfected in this Court and 


then it must clearly appear that supersedeas will not completely preserve the Court’s 
jurisdiction. 


(b) Final Adjudication on Merits—When. If it develops on the application for 
the writ that the ends of justice will be best served by disposing of the cause on the merits, 


the Court will so determine and permit counsel to file briefs, but no further argument will 
be permitted. 


RULE 34. INTERLOCUTORY APPEALS BY CERTIORARI. 


(a) Interlocutory Appeals to be by Certjorari. All appeals from interlocutory 
decrees as authorized by statute, including orders or decrees after final decree, shall be 
prosecuted to this court by certiorari in the manner provided by the rules relating to 
the constitutional writ of certiorari. This rule shall not preclude the review of such 
orders and decrees on final decree, if found more expedient. 


(b) Court’s Action. If on examination of the petition for certiorari, it affirma- 
tively appears that the appeal is frivolous, was not taken in good faith, was taken 
for delay, or is without substantial merit, the writ will be denied or if having been 
issued, it will be quashed without opinion and the cost imposed on petitioner. Opinions 
on such appeals will be written only when required to settle the law of the case or when 


shown to be essential or necessary as a guide to the Court and litigants in subsequent 
steps in the cause. 


(c) Oral Argument. Arguments of not exceeding ten minutes to the side will 


be permitted the day application is made. If more time is desired, it will be set for 
a day certain. 


RULE 35. SUPERSEDEAS OR STAY. 


(a) Motion and Order for. Every appeal taken to this Court shall operate as a 
stay or supersedeas under the following conditions. The party taking the appeal shall 
at that time or at any time prior to filing his record on appeal in this Court apply to 
the court from which the appeal is taken for a good and sufficient bond payable to the 
adverse party, the amount and conditions of which shall be fixed by the Court to whom 
the application is made. If the appeal is from a money judgment or a final decree, the 
stay or supersedeas shall be as of right on posting the bond. 


“Good and Sufficient Bond” Defined. A “good and sufficient” bond shall be taken 
to mean a bond with a principal and two good and sufficient personal sureties or one 
surety if a surety company authorized to do business in the State of Florida when and 
if approved by the clerk or judge of the lower court or an officer authorized by the 
order granting the stay or supersedeas. 
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(b) For Recovery of Money Not Secured. When the judgment, order or decree 
requires or provides unconditionally for the paynent or recovery of money, the bond 
shall be payable to the adverse party conditioned to satisfy the judgment or decree or 
any modification not increasing the amount thereof, in full including costs, interest (if 


chargeable), and damages for delay, in event the appeal be dismissed or the judgment, 
order or decree is affirmed. 


(c) For Recovery of Money Otherwise Secured. When the judgment, order or 
decree is for the recovery of money and otherwise secured, the bond shall be conditioned 
to pay costs on appeal, interest (if legally chargeable) and damages for delay, together 
with such other and further conditions as shall be fixed by the court. 


(d) Other Than for Money. If the judgn.ent is in whole or in part other than 
a money judgment, the amount and condition of the bond shall be determined by the 
court and the elements to be considered in fixing the amount and conditions of such 
bonds shall be the costs of the action, costs of the appeal, interest (if chargeable), dam- 
ages for delay, use, detention and depreciation of any property involved. 


(e) Review of Order When Arbitrary or Unreasonable. In any event, if the bond 
required is deemed to be arbitrary or unreasonable or such as is for any other reason 
not proper, it may be reviewed, modified or discharged by this court on motion on any 
motion day provided five days’ notice thereof be given the adverse party. 


(f) When as of Course. The right to a supersedeas or stay shall be as of course 


when the appeal is from a money judgment or final decree, upon the giving of a good 
and sufficient bond properly approved. 


(g) In Certiorari. When it shall be made to appear to the lower court that a 
petition for certiorari has been or is about to be applied for in this Court, the lower 
court may grant a supersedeas or stay upon petitioner giving a good and sufficient 
bond conditioned that such petition shall be duly presented to the Supreme Court within 
twenty days and to pay all costs, damages and expenses occasioned by reason of the 
stay of proceedings together with such other and further conditions as may be fixed 


by the lower court in event the order or judgment of which a review is sought, is not 
quashed, modified or reversed. 


(h) Judgment Against Surety. By entering into a supersedeas or stay order bond 
given pursuant to these rules, any statute, or order of court, the surety submits himself 
to the jurisdiction of the lower court. After motion and citation his liability may be 
enforced without the necessity of an independent action. 


RULE 36. CRIMINAL APPEALS. 


(a) Writs of Error from judgments in habeas corpus cases as authorized by law 
are hereby abolished and relief by appeal substituted, provided application therefor 
be made as provided in Section 5444, Compiled General Laws of 1927. 


(b) In criminal appeals, the judgment of the trial court may be affirmed without 
brief but it will not be reversed if no brief is filed. This Court may review any question 
raised in brief which appears in the record but ordinarily it will limit its review to 
questions adjudicated by the trial court. If the appeal involves capital punishment the 
sufficiency of the evidence will be reviewed by this Court. 


RULE 37. RECORD IN CRIMINAL APPEALS. 


In all criminal cases, appeals shall be taken as required by Section 290 of the 
Criminal Procedure Act and the record prepared as required by Rules 11 and 12 of 
this Court in so far as they are applicable. The court reporter shall file the original 
and two copies of his transcribed notes with the Clerk of the trial court. To these the 
Clerk of the trial court shall attach a copy of the indictn.ent or information, the pleas 
and such other documents or proceedings as the directions to him require. He shall 
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certify the original to this Court as the record in the cause and deliver one copy to the 
Attorney General and the other copy to the attorney for the appellant. 


The transcribed notes of the court reporter in criminal appeals shall be certified 
to the Clerk of the trial court under the same form of certificate as is required for other 
appeals in Rule 11 of the rules of this Court. In certifying the record on appeal in 
criminal cases to this Court, the Clerk of the trial court shall use the same form of 


certificate as is required by him for other appeals by Rule 12 of the rules of this Court. 
RULE 38. 


The violation of any of the foregoing rules shall subject the offending party to 
such penalty as the Court nay in.pose. 


The Notice of Appeal may be substantially in the form following: 


(Title of Court) 
A B, 
Plaintiff, 
Vs. 
C D, et al., 
Defendants. 
NOTICE OF APPEAL 


The defendant, C D, takes and enters his appeal to the Supreme Court of Florida 
to review the order, judgement or decree of the Circuit Court of --..----------_----- 
bearing date the , 19___-, entered in the above 
styled cause and recorded in the records of said Court in ‘Rosk ceil il . , and 


Attorneys for C D. 


Joinder in appeal, authorized by rule 13, may be substantially in the following form: 


(Title of Court) 
A B, 
Plaintiff, 
vs. 
C D, et al, 
Defendants. 
JOINDER IN APPEAL 


The defendant, E F, hereby joins in the appeal taken and entered by the defendant, 
C D, to the Supreme Court of Florida by notice of appeal filed in the above styled 


cause on the , 19___-, to review the order, judgment 
or decree of the Civenit Court of in said cause, bearing 


shank (here insert place of record of order, judgment 
or decree appealed fron). 


Attorneys for said E F. 


IT IS ORDERED 


(1) that on and after the Ist day of March, 1942, the foregoing Rules shall supersede 
all rules heretofore adopted relating to appeals to and proceedings in the Supreme Court: 


(2) that of those rules relating to the government of trial court in con.mon law 


actions adopted April 27, 1936, effective October 1, 1936, the following shall be and 
the same are hereby abolished : 


(Paragraphs (a) and (c) of Rule 89; Rules 91, 92, 93, 94 and 95) 


ee all parties to said cause are called upon to take notice of the entry of this appeal. 
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ADDENDUM 


Without in anywise depreciating the merits of Rule 20 (supra) the following rule 
is submitted for such merit as it may have. 


—PAUL D. BARNS 
RULE 20. BRIEFS, WHEN FILED AND WHAT TO CONTAIN. 


(1) Time for Filing. Unless otherwise required by the rules of court or special 
order the time for filing briefs shall be as follows: 


The appellant, within thirty days after the filing of the transcript of record on 
appeal, shall file with the clerk of this court the original and one copy of his brief; 


The appellee, within twenty days after the filing of the briefs for the appellant, 
shall file with the clerk of this court the original and one copy of his brief; 


The appellant, within ten days after the filing of the briefs of the appellee, may 


file the original and one copy of such reply to his adversary’s brief as he nay desire 
to make. 


A copy of any brief filed, in all instances shall be furnished and served upon the 


attorneys of record for any adversary party and proof thereof filed in the court when 
the brief is filed. 


(2) Printing, Typing, Size, Citations, Ete. Rule 12 relating to printing, typing, 
paper, size, binding, and indexing of transcripts shall govern briefs, and when opinions 


of this court are cited the page and volume of both the official and Southern Reporter 
shall be given. 


(3) Appellant’s Brief. (a) History of the Case. The appellant shall place in the 
beginning of his brief a history of the case limited to a concise recital of the essential 
facts without argument or undue elaboration. It should state the purpose of the litiga- 
tion, should contain a chronological enumeration of the pleadings material to the ap- 


peal, the issues nade, and the judgment of trial court with appropriate reference to pages 
of the transcript. 


(b) Questions. Following the history shall be state hypothetically such “Questions” 
as the appellant deems to be involved on the appeal. Each of such questions shall be 
stated in brief and general terms, it being preferred that each of such questions shall 
not exceed ten, or at most fifteen lines, and that the aggregate of such questions shall 
not exceed a page and a half. Following the question shall be stated what ruling thereon 
was made by the lower court. Any minor questions necessarily suggested by or necessary 


to the determination of the main question or questions may be particularized in the 
argument. 


(c) Assignments of Error. Assignments of error giving rise to the “questions” shall 
be either copied into the brief or placed beneath the “question” or referred to by nun.- 
ber and placed in an appendix to the brief. All specific assignments of error copied into 
the brief or placed in an appendix shall refer to the page of the transcript where the act 
complained of is revealed. 

(d) Argument. The section of the brief call “Argument” shall contain a division 
for each question argued, to be headed by the question in distinctive type. Following 
each question and the assignments of error giving rise to such question, shall be presented 
the argument relating thereto. Similar questions may be jointly argued. In referring 
to the contents of the transcript the pages thereof shall be indicated. 


(4) Appellee’s Brief. Appellee’s brief need contain only his argument unless the 
historical statement of the case by the appellant is controverted, in which event he n.ay 


preface same with a counter-history; and he may give a counter-statement of the “Ques- 
tions Involved.” 


((5) Validation—Briefs. In bond validation proceedings appe!lant’s brief shall 
be filed with the transéript and appellee’s brief shall be filed within ten days thereafter. 
Failure to observe these requirements shall be ground to strike or dismiss. 


Migs 
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THE LIFE OF THE LAW* 
By EMMET MeNULTY FERGUSON** 


The scientist, Robert A. Millikan, has shown with startling lucidity the part experi- 
mentation has played in the evolution of physies.' It is not inappropriate that a kindred 
science—law—should heed the example of the physicists. Both subjects seek the same 
end, both search for truth: for with truth comes justice. The legal profession should 
examine its history, its experiences, and seek to correct the fallacies therein displayed. 
We echo the expression that history is worth more than logic? and yet there seems to 
be a steadfast refusal to apply this knowledge to the process of legal growth. 


If we but take a hint from experience how easily can we confound those who howl 
against adaptation of the federal rules to Florida practice! But our minds seem closed 
to the lessons of the past. We tend to cling too much to the letter, not the spirit, of the 
law. Certainly law is an experiment, just as all life is an experiment. Are we too 
proud to lower ourselves to the demands of evolutionary jurisprudence? 


If experience has taught us anything, it has shown that Florida common law 
pleading is a hopeless ritual of formality.s On every hand the public clamors for reform 
but the bar is apparently deaf to the pleas. Common law pleading abides. A con.bination 
of opposition and passivity seems to be its bulwark. The need for faster procedure is 
urgent, and the urgency daily grows. Looking round us we see administrative boards 
springing up on every hand. Selfishly speaking, they take much business formerly 
handled in the courts. Even more, they reveal the weaknesses of our judicial system. 
Small wonder that clients seek a less expensive and quicker remedy. 


It is no heresy to say that con.mon law pleading as it is practiced in Florida is 
outmoded. There is no effrontery in saying we must discard its awful intricacies in lieu 
of a revised procedure. Where would we be today if Mansfield, Marshall, Holmes, et al., 
had clung to a mere syllogistie system of justice, worshiping stare decisis as the root of 
all judgments? Law is capable of growth and adjustment to varying needs,5 and only 
through constant emasculation and rebuilding may we ward off stagnation. We shall 
find no peace in retention of a Middle Age procedure. Mere logical reasoning was 
never a substitute for a justice which recognizes the social needs of the time. Prejudices, 
self-interests, rituals—all must vanish before the demands of an ever more conscious 
laity.7 A lifeless tradition can retard justice for years, given a lackadaisical bar. And 
to those who stand awe-stricken at the thought of entirely discarding common law 
concepts, we may remind them that the best of the common law is the basis of the 
federal rules. The enviable qualities are retained. 


A paean of nihilism is sweeping the world. Our traditional values are tottering and 
civilization as we know it is threatened. In a time of acute crisis it is the responsibility 
of law to attempt a reformation of society, adjusting those contending social forees in 
an effort to make the world a better place. The concept of irresponsibility is unworthy 
of a bar in a democratic land declaring its belief in a Christian community. To attain 
an ideal social order our end must, as always, be truth. As a pre-eminent means to that 
end the bar has as its task that of providing true and equal justice for all. Justice 
cannot be attained, or even hoped for, if its process is slow unto the point of decay. 
Our reasoning then comes to this: Without a better procedure, providing due process 
in its broadest implications, justice cannot result. It is shameful that Florida has so 
long delayed this reform. It is such delay—in broader aspects—that has been a cause 
of bringing humanity to its present pass. 


The title is suggested by Holmes: “The life of the law has not been logic: it has been 

experience.” The Common Law (1881) 1. 

** Special research assistant to the Supreme Court of Florida. The author wishes to acknow- 
ledge his indebtedness for inspiration and much thoughtful comnfent to Mr. Justice Glenn 
Terrell of the Supreme Court of Florida, and to Dean Thomas F. Lambert, Jr., of the John 
B. Stetson University law school. 
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We must lift our heads above the forest to see the trees. The bar must improve 
or relinquish its place in society. Unless we reform we cannot long hope to see our 
noble lady, the common law, retain that vitality which has kept her ever-youthful. And 
if she perishes truth indeed stands precariously. 


FOOTNOTES 


1. Millikan, Evolution in Science and Religion (7th and revised printing, 1935). 
2. Frank, Law and the Modern Mind (1935) 254. 
8. Cf. id. at 258. 


4. The layman’s view on this line of thought is so well shown in Logan, Liberty in the 
Modern World (1928) 26, that I am constrained to quote his words: “The strangling of law 
in the ramifications of legislation is an evil of long standing, due to the natural inertia of a 
ponderous institution, dedicated to an abstract principle and sunk in the immemorial past. 
It is shown most obviously in the maddening slowness and intricacy of legal forms, which 
often defeat the very purpose they were intended to serve. Moreover, the seclusion and 
dignity of the judge, under which the theory of verbal inspiration is maintained, the fetish 
of precedent, the virtual separation of governmental powers, by which courts are disbarred 
from exercising legislative functions, and their disregard of the best contemporary thought— 
all have in the past combined to open a gap between the stability of the law and the require- 
ments of the age. Reform can be effective only if the ancient guarantees are continually 
reinterpreted to meet new conditions and interests, unsuspected when the formulae were first 
drawn up. Here the letter may often kill, while a wise, far-seeing, and flexible spirit is needed 
to give life. The gap may perhaps never be closed, but there are encouraging signs that a quiet 
revolution is under way which will progressively humanize the content, procedure, and institu- 
tions of the law, making them frankly adaptive to the needs of the changing times and, in 
particular, to the rising spirit of social justice, Like medicine, law begins to turn from the 
remedying of past abuses to measures of prevision and prevention.” (Bold-face added). Cf. 
Mr. Justice Cardozo, dissenting, in Reed v. Allen, 286 U. S. 191, 209, 52 Sup. Ct. 532, 537 (1932), 
where the same evil was confronted: “A system of procedure is perverted from its prover 
function when it multiplies impediments to justice without the warrant of clear necessity. 
By the judgment about to be rendered, the respondent, caught in a mesh of procedural com- 
plexities, is told that there was only one way out of them, and this a way he failed to follow. 
Because of that omission he is to be left ensnared in the ‘web, the processes of the law, so it 
is said, being impotent to set him free. I think the paths to justice are not so few and narrow. 
A little of the liberality of method that has shaped the law 
is still competent to find a way.” 


5. Logan, op. cit. supra note 4, at 19; cf., also, Holmes, op. cit. supra note (*) at 37. 


6. The singing prose of Cardozo expresses it this way: “We seek to find peace of mind 
in the word, the formula, the ritual. The hope is an illusion. We think we shall be satisfied 
to match the situation to the rule. and, finding correspondence, to declare it without flinching. 
Hardly is the ink dry upon our formula before the call of an unsuspected equity—the urge 
of a new group of facts, a new combination of events—bids us blur and blot and qualify 
and even, it may be, erase.” The Growth of the Law (1924) 66. 


7. Words written after the last great war are singularly applicable here: “In the present 
fateful hour it is especially desirable to observe the new orientation which the war has 
stamped on social life. It has already been a fertile source of instruction because it has put 
existing institutions to a hard test of their advantages and defects. It has animated human 
thought, causing the abandonment of prejudices and of traditional ideas. and the searching 
for new solutions. Special attention should be given to public opinion which now more than 
ever before plays a preponderant part in political affairs, and demands with energy the 
practical realization of its ideals. With a new outlook, with a program that is positive, prac- 
tical and within reach of the entire world, all the causes of discredit and confusion which 
hitherto have prevailed in the philosorhy of law will disapnear, and the new phase of law, 
the social phase as a substitute for the ancient individualism, will appear as the obvious 
solution for the attainment of its practical object.” Alvarez, “New Conception and New Bases 
of Legal Philosophy” in Wigmore Celebration Legal Essays (1919) 25, 39. 


Supreme Court Grants Bar Petition and Raises 
Standards of Admission 


In an order entered December 9, 1941, the Supreme Court granted the petition of the 
Florida State Bar Association and adopted the pre-legal and legal educational qualifications 
for admission in accordance with the American Bar Association Standards. 

According to the rule adopted the pre-legal qualifications effective January 1, 1942, shall 
be graduation from an accredited senior high school and two years of residence college work 
acceptable for a bachelor’s degree. The equivalent of these requirements may be substituted 
or an examination prescribed by the Board of Law Examiners may be taken. 


The legal educational requirements are graduation from a full time accredited law school 
or four years from a part time law school. 
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CASON 


The Lditor takes this method of extending Christmas Greet- 
ings to the members of the Florida State Bar Association. 


Appreciation for cooperation, consideration and friendship 
during the year nofu passing, is uppermost in his heart. 


Hor the Nef Wear he has a sincere fish for the personal 
contentment and prosperity of each of you. 


Hd. R. Bentley, Lditor 


Editorial 


CIRCUIT COURT COMMISSIONS MAY BE FINANCED 


The thing which has prevented many of the Circuit Court Commissions 
from functioning satisfactorily has been the lack of funds to carry on 
their investigations. Some few counties have furnished necessary expense 
money for the use of these Commissions. 


By a reading of the comprehensive and well prepared article by E. 
Harris Drew appearing in the November issue of the Florida Law Journal, 
We are encouraged that a way may now be opened up whereby these 
Commissions can be adequately financed by direction of the Circuit Courts, 
based on the theory that it is a necessary Court function. 


We hope the Circuit Court Commissions will find it possible to make 
use of Mr. Drew’s brief. 
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W. O. MEHRTENS 


BEFORE AND AFTER 


“Florida Statutes, 1941” expected to 
come from Attorney General Tom Watson’s 
office shortly after January 1st will be 
in marked contrast in simplicity and size 
to the present Con.piled General Laws 
shown on the right above containing the 
original 1927 Statutes, the Supplement and 
pocket parts, including the 1939 session 
laws at the top. 


On the left is the Florida Statutes 1941 
unannotated. There will be two volumes 
at this time. The first volume will contain 
the Statutes, the U. S. Constitution, the 
Florida Constitution and Rules of Court 
all unannotated. The second volume will 
contain the annotations of the two Consti- 
tutions and Rules of Court, synchronizing 
tables keying Florida Statutes 1941 with 
CGL and RGS, the history, revisor’s notes 
and population act tables. A later volume 


will contain complete annotations of the 
Statutes. 


This valuable piece of work is being done 
under the supervision of the Attorney Gen- 
eral. Under the leadership of E. Dixie 
Beggs of Pensacola, chairman of the Law 
Book Committee of the Florida State Bar 
Association, the necessary legislation was 
enacted in 1939. The then Attorney Gen- 
eral George Couper Gibbs set up a revision 
staff headed by Dean Lewis H. Tribble with 
Fred M. Burns as an assistant. 


During the early part of 1941 Attorney 
General Watson named Fred M. Burns as 
the chief supervisor and the work has since 
been carried on under his supervision. 


“Florida Statutes 1941” are expected to 
be available shortly after January 1, 1942. 
The cost has not yet been determined but 
it was thought that the first two volumes 
will be less than $10.00. 


The idea behind the original law was to 
set up a continuous revision. Attorney Gen- 
eral Watson expressed the same determina- 
tion in his address recently at the state-wide 
institute in Gainesville. 


Fifty Years in the Service 
of the Law 


JUDGE J. C. B. KOONCE, senior judge 
of the 5th Judicial Cireuit, admitted to 
the Bar in 1891, has served at the Bar of 
Florida for 50 years, having been admitted 
to practice at Sumterville, the then county 
seat of Sumter County in September, 1891. 


Judge Koonce was born in Lenoir Coun- 
ty, North Carolina, March 18, 1870, and 
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came to Sumter County, Florida, with his 
parents in September, 1882. He married 
Miss Francis Houze of Ocala, August 24, 
1895. He has one son, O. B. Koonce of 
Eustis. Judge Koonce was a member of 
the Florida Legislature in the sessions of 
1899, 1901, 1903 and 1921. He was one 
of the three con.missioners who prepared 


the General Statutes of Florida in 1906. 
He was appointed judge of the old 16th 
Cireuit in 1923. 

During the World War the Judge served 
as Y.M.C.A. secretary in France. He has 
been president of the Eustis Rotary Club 
and has been the guiding spirit of the Dade 
Memorial Park. 


BOOK REVIEW 


“TWO FIGHTERS AND TWO FINES” 


Of special interest to Floridians and 
lovers of well written political history is 
“Two Fighters and Two Fines” by Tom 
W. Campbell, a member of the Little Rock, 
Arkansas, Bar. 


The two fighters are General Andrew 
Jackson about whom every good American 
knows and Colonel Matthew Lyon whom, 
as the author says, everybody ought to 
know. The similarity between these two 
men is remarkable. Lyon was born in Ire- 
land and Jackson was born two years after 
his parents came from Ireland. Both of 
these great Americans were orphans. Lyon’s 
father died a victim of British oppression. 
Andrew Jackson’s father died while Andrew 
was an infant in his mother’s womb and 
his mother was later a victim of British 
oppression in America. Both men were 
educated in the school of hard knocks. 


Both men, born wretchedly poor, made 
themselves wealthy by the dent of their 
own efforts and both, through their help 
to their beloved America, died relatively 
poor. 


Both were eminent soldiers, statesmen 
and businessmen. Both of them were in- 
fluenced early in their lives by Bacon, but 
not the same Bacon. One of them lived as 
a child and learned his trade in Salisburg, 
Connecticut. The other learned the rudi- 
ments of his profession in Salisburg, North 
Carolina. Both were great democrats and 
devoted patriots of the young Union. One 
was fined by a Federal Court under the 
iniquitous sedition laws and the other just 
as illegally by a Federal Court in New 
Orleans; both fines were returned years 
later, with interest, one of them posthu- 
mously. Both were subjected to inordinate 


slander and ridicule but neither wavered in 
his loyalty or statesmanship. One of them 
cast the deciding vote which elected a presi- 
dent of the United States, the other became 
president. 


In these critical times, at hone and in 
the world, it is refreshing to review the 
events of this early period to see the motives 
that actuated such giants as Webster, John 
C. Calhoun and Henry Clay, sometimes not 
very complimentary. The fights over the 
alien sedition laws, the destruction of the 
growing octopus U. S. Bank and the null- 
ification act should be read by all who 
oceasionally become pessimistic as to where 
the government is drifting. To read these 
well written pages will give a student of 
government encouragement. 


The author has a keen understanding of 
legal problems and a facility of expression 
that makes a book dealing with serious 
weighty problems a delightful piece of 
reading. We do not remember when we 
have enjoyed a book more. 


The author in his postscript says: “The 
‘sands of time’ in America will be searched 
in vain to find the foot-prints of any other 
two men who fought so courageously and 
so long and loyally to obtain and maintain 
American freedom from all forms of for- 
eign domination as did Matthew Lyon and 
Andrew Jackson.” 


Published by the Pioneer Publishing Co., 
710 Louisiana Street, Little Rock, Arkansas. 


“FEDERAL TAXATION FOR THE 
LAWYERS” 


A new type of book on taxation has 
been written by Houstin Shockey. The book 
deals with the law governing federal in- 
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come, estate, gift taxes, the legal principles 
evolved from legislative, administrative con- 
struction and court decisions together with 
accounting practice consisting of directions 
necessary to compute taxes. 


The express purpose of the book is to 
present a background of basic principles 
in a form convenient to lawyers, not an 
acecountaint’s book but a guide for lawyers 
in setting up for their clients wills, trusts, 
partnerships and corporations, with a view 
of holding income taxes at a minin.um. It 
is full of cautions and suggestions intended 
to be helpful to lawyers in their everyday 
work in dealing with stocks and securities, 
real estate, mortgages, leases and the like. 
The main idea back of the book is that 
it is easier to prevent a tax from being 
unjustly high than to reduce it after the 
levy has once been made. It goes on the 
theory that “an ounce of prevention is 
worth a pound of cure.” 


The book contains 448 pages printed in 
large readable type and well indexed with 
a comprehensive bibliography. Published by 
Prentice-Hall, 70 Fifth Avenue, N. Y. C., 
price $5.00. 


Life’s Records 
Closed 


FRANCIS A. HAMMOND, 73, retired 
lawyer, died on November 12th at his home 
in DeLand. 


Mr. Hammond was born in Hanson, 
Mass., but came to DeLand 36 years ago. 
He was one time associated with the old 
firm of Landis, Fish and Hull and taught 
in Stetson University Law College for 
five years. 


COL. L. D. MeGREGOR, U. S. Army, 
retired and former Tampa attorney, died 
in Atlanta on November 5th. 

Col. MeGregor practiced law in Tampa 
for nearly 10 years, moving away ahout 
3 years ago. 


American Bar Ass'n. to 
Meet in Jacksonville 


The American Bar Association Section 
of bar organization activities will meet in 
Jacksonville on January 17, 1942. This 
meeting will be for the lawyers of Florida, 
Alabama and Georgia and will be attended 
by most of the officers of the American 


President Armstrong 


Bar Association and will be addressed by 
President Armstrong. 


There will be a morning session, a lunch- 
eon n.eeting and the afternoon devoted to 
the meetings of the various sections par- 
ticipating in the conference. President Mi- 
lam and Raymer Maguire, former president 
of this section, will be the representatives 
of the Florida State Bar Association in 
making arrangements. William B. Bond 
will be the local chairman. 


Many Florida lawyers are expected to 
attend. 
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Associations 


JACKSONVILLE — Edward S. Hemp- 
hill, George E. Turner and Olin E. Watts 
have been appointed as members of the 
Cireuit Court Commission from Duval 
County. 


The Junior Bar Association has appoint- 
ed Wm. D. Jones, Jr., Charles Cook Howell, 
Jr., R. R. Axtell, Lacy Mahon, C. D. Tow- 
ers, Alston Cockrell, Joseph Glickstein, J. 
Palmer Williams and Wm. A. Stanley on 
its Committee on Professional Ethies and 
Grievances. 


ST. PETERSBURG BAR ASSOCTA- 
TION held its annual meeting on December 
3rd. Retiring President Jim Booth reported 
that every member of the Association had 
paid his 1941 dues. 

After a splendid program of musi¢ and 
legerdemain Robert R. Milam, President 
of the Florida State Bar Association, de- 
livered the address of the evening. 

Officers elected for 1942 were: president, 
Lincoln Bogue; vice-president, H. L. Peter- 
son; secretary, George S. Saltsman; treas- 
urer, Harry E. Black; executive committee- 
men, Victor Wehle, Walter Ramsuer, L. P. 
Hardee and Ed B. Ellis. 


ST. PETERSBURG — Justice Alto B. 
Adams, Justice of the Florida Supreme 
Court, addressed the St. Petersburg Bar 
Association on November 5th. The program 
was in charge of James Booth, deceased. 

Romert R. Milam, president of the Flor- 
ida State Bar, is scheduled as the principal 
speaker on December 3rd. 


TENTH JUDICIAL CIRCUIT BAR 
ASSOCIATION met and enjoyed a spa- 
ghetti dinner at Highlands Park near Se- 
bring on November 6th as guests of the 
Sebring lawyers. 

They heard a report from the Cireuit 
Court Con.mission and passed memorials 


on the death of T. S. Trantham, Lakeland, 
A. Yaneey Teachy, Wauchula, and C. A. 
Boswell, Bartow. 

New officers elected were Joe Kinsey 
of Sebring, president; Maddox of 
Wauchula, vice president; and Howard G. 
Livingston, Sebring, secretary-treasurer. 


CLEARWATER BAR ASSOCIATION 
met on November 3rd with City Attorney 
Ralph Richards discussing “Instructions to 
Juries in Trial of Damage Suits.” 

Alfred P. Marshall and L. Y. Douglas 
reported on the recent meeting of the Con- 
ference of Delegates in Gainesville. 

On October 25th this Bar joined the 
Junior Chamber of Commerce in entertain- 
ing about 65 soldier boys. 


ORLANDO BAR ASSOCIATION is 
again sponsoring citizenship talks in all 
of the high schools of the county. Two 
speakers will appear before the classes in 
American History and Elementary Civies 
at ten day intervals. The subjects cover the 
various sections of the Bill of Rights. 


PALM BEACH COUNTY BAR ASSO- 
CIATION n.et on November 7th and heard 
a report from E. Harris Drew on the Legal 
Institute held at Gainesville. 

President Russell O. Morrow appointed 
Culver Smith, John Leach and Raymond 
C. Alley to arrange and conduct a two day 
Legal Institute for the Fifteenth Cireuit. 


TAMPA-HILLSBOROUGH BAR AS- 
SOCIATION heard Fuller Warren on No- 
vember 7th urge the attorneys to prevail 
on the Legislature to allocate more gasoline 
money for highway maintenance, heavier 
penalties on drunken drivers and _ banish- 
ment of cattle from the highways. 

This Bar has nominated 19 men for its 
1942 officers. At the next meeting 9 will 
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be selected from this group as directors, 
the one receiving the highest number of 
votes will be president. The Editor’s secre- 
tary says she hopes the same treasurer will 
be retained as every man in the Tampa- 
Hillsborough Bar has paid his ’41 dues 
except 11, which is about a record. 


CLEARWATER BAR ASSOCIATION 
has elected S. E. Simmons as its president 
succeeding L. Y. Douglas. 

Other officers elected were Ray E. Ul- 
mer, vice-president, J. E. Satterfield, second 
vice-president and George Smith, secretary 

A delegation from the St. Petersburg 
Bar Association was special guests. James 
Booth, president of the St. Petersburg Bar, 
was the principal speaker with Alfred Mar- 
shall discussing the Citizenship Institute 
to be held in the various high schools. 


MANATEE COUNTY BAR ASSOCI- 
ATION met on November 13th and heard 
Senator Dewey A. Dye discuss “Tax Titles 
as Effeeted by Recent Legislation.” 


TAMPA-HILLSBOROUGH BAR AS- 
SOCIATION in its annual election had a 
tie between three men for the presidency, 
Maurice E. Lueas, Jr., Charles H. Ross, 
and J. W. B. Shaw. A run-off will be held. 

Directors elected were Paul Game, L. A. 
Grayson, J. B. Norman, Charles I. Camp- 
bell, A. Pickens Cole and William A. 
Gillen. 


THE BAR OF THE EIGHTH CIR- 
CUIT at Gainesville will hold its third 
annual Bar Institute on December 12th. It 
will be presided over by Judge A. Z. Adkins 
and Robert R. Milam, president of the 
Florida State Bar Association. 

The instructors will be Clarence J. Te- 
Selle of the University Law College, H. L. 
Gray, judge advocate of Camp Blanding, 
John H. Fahs, Wm. H. Rogers, A. H. Boss, 
and Judge H. L. Sebring. 


Changes in Law Firms 


Henry C. Tillman and Frank M. Hen- 
derson have announced the formation of 
a law partnership under the firm name of 
Tilln.an & Henderson, Tampa. 


The law firm of Gaines & Futch of Lees- 
burg, losing its senior member some months 
ago in death, has reorganized under the 
firm name of Futch & Futch, composed of 
Truman G. Futch, Sr. and Truman G. 
Futeh, Jr. 


Frank Smathers, and Thompson & 
Thompson, and R. D. Maxwell, Jr., have 
announced the formation of a law partner- 
ship under the firm name of Smathers, 
Thompson & Maxwell with offices in the 
Alfred I. Dupont Building, Miami. 


The law firm of Beall & Farish of West 
Palm Beach has opened a branch office 
in Belle Glade with H. Shaw Foster, for 
some time associated with the firm, in 
charge of the new office. 


Judge Fred L. Stringer, for twelve years 
judge of the Fifth Judicial Cireuit, has 
announced the opening of a law office in 
Brooksville. 


Lawyers in the Armed 
Forces 


Senator Dan Kelly, Jr., has been ealled 
into the army as Assistant Adjutant, O. D. 
& R. Depot, Charleston, South Carolina. 


A Miami attorney, Milton E. Bander, has 
enlisted in the Army Air Corps and as- 
signed to the air field at Biloxi, Mississippi. 


Captain Frank R. Crom, member of the 
firm of Hampton, Bull & Crom, has com- 
pleted his term of service at Fort Benning, 
Georgia, and has returned to his law prae- 
tice. 


Captain George B. Mehlman of Miami, 
is in the Army and has graduated from the 
Infantry School at Fort Benning and is 
now stationed at Can.p Wheeler as com- 


mander of Company C, 8th Training Bat- 
talion. 


362 FLORIDA LAW JOURNAL 


THEY TELL ME THAT— 


DR. JERONIMO MALLO, widely known 
Spanish lawyer and now a refugee, has 
been installed as Professor of Spanish in 
Florida Southern College at Lakeland. 


Dr. Mallo is a graduate of !aw from the 
University of Santiago and received his 
doctor’s degree in law from the University 
of Madrid. He studied two years in Paris 
and after practicing law for ten years be- 
cames professor of administrative law in 
Barcelona. 


MELVIN J. RICHARD has been ap- 
pointed associate Miami city judge. 


W. D. BARFIELD, Jacksonville, has 
been named Deputy Commissioner of 
northeast Florida for a workman’s com- 
pensation division of the Florida Indus- 
trial Commission, succeeding James R. 
Knott, resigned. 


ROBERT R. MILAM, president of the 
Florida Bar Association, spoke before the 
John Marshall Junior Bar Association of 
the University of Florida College of Law 
on November 5th. 


EMORY WALKER, Lakeland attorney, 
has been named personnel director for the 
City Civil Service Board. 


W. L. GRAY, JR., immediate past presi- 
dent of the Miami Bar Association, has 
been elected president of the Coral Gables 
Kiwanis Club. DEAN RASCO of the Mi- 
ami Law College is the vice president and 
JOHN GAUTIER is a nember of the 
board. 


C. E. WARE has been appointed Juve- 
nile Judge of Pinellas County. 


J. TWEED MeMULLEN of Clearwater 
has been named Assistant United States 
District Attorney, succeeding Joseph E. 
Gillian, resigned. Mr. McMullen has been 
assigned to the Tampa office. 


GEORGE W. SMITH of Clearwater, 
president-elect of the Kiwanis Club, has 
been selected as City Judge of Clearwater. 


The Law College of the University of 
Florida was dedicated at homecoming as 
the Nathan P. Bryan College of Law. The 
dedication was by Dean Harry R. Trusler 
and addresses were made by Supreme Court 
Chief Justice Armstead Brown of the Flor- 
ida Supreme Court, H. P. Adair, Chairman 
of the Board of Control, and Governor 
Spessard L. Holland 


ROYAL P. TERRY, Miami attorney, 
has been elected president of the Univer- 
sity of Florida Alun.ni Association. Two 
other lawyers are vice presidents, Harold 
B. Wahl, Jacksonville, and A. S. Herlong, 
Jr., of Tavares. 


Nine lawyers in St. Petersburg represent 
three fan.ilies: Joseph F. Davis, father, Joe 
Davis and Harold G. Davis, sons; Charles 
J. Sehuh, father, Charles J. Sehuh, Jr., 
and Maurice Schuh, sons; and Charles E. 
Fisher, Edward T. Fisher, and Robert F. 
Fisher, brothers. 


GUS WILDER of Clearwater ealls at- 
tention to “Ruff and Ready,’ as Miami 
attorneys who won a law suit in August 
against the Florida Air-Conditioning and 
Refrigeration Company. He wonders if 
this is a hurricane warning. 


SENATOR PHILLIP BEALL, due to 
his son’s military service, has been com- 
pelled to resign from the Committee to 
Cooperate with the American Bar Associ- 
ation to Improve the Administration of 
Justice. President Milam has appointed 
Edward McCarthy of Jacksonville as chair- 
man. 


WILL PRESTON’S enforced absence 
from the State and his successor’s, Bill 
Herin, entry into the Army and Donald 
Walker’s call to the Navy, President Milam 
has appointed Wm. A. McRae of Gaines- 
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ville, as chairman and Wm. B. Bond of 
Jacksonville, as vice-chairman of the Com- 
mittee on Publie Relations. 


JAMES B. WATSON of Pensacola, 
having completed his service in the Army 
was on November 18th married to Miss 
Mary Brent Turtle. 


J. TWEED MeMULLEN, Clearwater, 
new Assistant U. S. District Attorney, is 
soon to be married to Miss Mildred Me- 
Mullen of Safety Harbor. 


Dean Roscoe Pound 


Dean Roscoe Pound, dean emeritus of 
Harvard University Law School, has aec- 
cepted the invitation of President Milam 
to address the Florida State Bar Associ- 
ation Convention at the Hollywood Beach 
Hotel, April 23, 24, and 25, 1942. 


ABA Committee on Pro- 
fessional Ethics Renders 
Opinion to Jr. Bar 


On the instruction of the Executive 
Council of the Junior Bar Seetion, its 
president, W. O. Mehrtens propounded the 
following question with request for an opin- 
ion to the Committee on Professional Ethies 
and Grievanees of the American Bar <As- 
sociation : 


“During the present emergency 
many members of the Bar, par- 
ticularly younger members, have 
been called into military service 
and upon their return to civil life 
will be faced with the problem of 
reestablishing their law practice 
which was disrupted during their 
service. Would it be permissible, 
under the Canons 27 and 43, for 
a lawyer upon his return from 
military service to send a notice 
to the clients whom he regularly 
represented at the time of his eall 
into military service, announcing 
the reopening of his law office?” 


In making its reply under date of No- 
vember 24, 1941, the Chairman of the ABA 
Committee had the following to say: 


“T see no reason why a lawyer upon 
his return from military service 
should not send a dignified an- 
nouncement to former clients and 
members of the bar stating that he 
is reopening his law office and 
giving the location thereof.” 


Donald Carroll and Donald Walker, co- 
chairmen on the Special Committee on 
Lawyers in Military Service, suggest that 
the same question be propounded to the 
Florida State Bar Committee on Ethies. 


MIAMI TO HAVE FAMOUS NEW YORK BAR LAW COURSE 


The Miami Bar Association has done a remarkable piece of work in procuring for that 
city the famous Practicing Law Institute which has been held for several years in New 
York City under the auspices of the Bar Association of the City of New York. 

We do not have the details but this Law Institute will be held in Miami for a week 
beginning January 26th. The lawyers of Florida will be interested in attending and will 


be able to get full details from Albert Bernstein, Seybold Bldg., Miami. 
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Case Comments 


Contributed by the students of the law schools of the University of Florida, 
John B. Stetson University, and the University of Miami. 


FACULTY ADVISORS 


Dean Thomas F. Lambert, Stetson 
James W,. Day, Florida Lauffer T. Hayes, Miami 


CONTRIBUTORS TO THIS ISSUE: 
Students of Stetson University Law School 


EFFECT OF FAILURE TO WITNESS DEED—Plaintiff delivered an executed unwitnessed 
deed containing conditions subsequent relating to affirmative acts to be performed by 
defendant within 5 years. Upon failure of defendant to act in accordance with the agreed 
terms, plaintiff, 8 years after execution, prayed cancellztion. Defendant’s counterclaim denied 
title in defendant and prayed for a corrective deed. Held: Unwitnessed deed ineffective to 
transfer title and and constituted contract to convey which was not subject to the conditions. 
Petition denied and counterclaim allowed. Plaintiff required to give valid deed to defendant 
embodying original provisions. SEITTER v. RIVERSIDE ACADEMY, 144 Fla. 69, 197 So. 764 
(1940). 


Attestation was not essential to the validity of a deed at common law. It was sufficient 
that the instrument be signed, sealed, and delivered.1 The common use of witnesses was to 
facilitate the proof of the document, but added nothing to its validity. This was especially 
desirable where the signature of the grantor was by mark. In the United States, 38 states 
require witnesses where the signature is by mark but only 19 states require witnesses gen- 
erally.2 In the majority of states requiring witnesses it has been held that failure to comply 
with the statute does not change the common law rule that failure to comply with the statute 
does not change the common law rule that a deed without witnesses is good as between the 
parties, their heirs, representatives, and parties having notice of it,s but that witnesses are 
essential to entitle the instrument to be recorded under the applicable statutes. 


The present Florida statutes was originally enacted in 1828, and the requirement of 2 
witnesses has been consistently held to be essential for any instrument falling within its 
purview. Florida is in accord with only a small group of states in holding unwitnessed deeds 
void ever as between the parties and as to purchasers having notice thereof,s though unwit- 
nessed deeds are held to constitute valid contracts to convey7 as in the instant case. 


The difficulty in the instant case lies in the fact that the defendant remained in pos- 
session of the land with full knowledge of the defect in the deed and did nothing to compel 
a proper conveyance, nor did he comply with the terms of the agreement. Of course, conditions 
subsequent must rest upon a legal estate which was here lacking.e However, it is also true 
that the defendant’s right to remain in possession was equally unfounded since it rested upon 
the same defective estate. Although the defendant entered into possession in good faith on the 
strength of the deed and acted pursuant to its provisions, he ceased acting as soon as he 
discovered the defect and thus no longer held in good faith since the defective deed, considered 
as a mere contract to convey, gave no immediate right to possession, and he made no demand 
for a corrective deed. 


It is submitted that the requirement as to witnesses to instruments falling within the 
purview of the statute should be changed so as to make the requirement at most a prerequisite 
to a valid recording, but not, as at present, essential to the validity of the instrument as 
between the parties. It is suggested that it might even be desirable to eliminate the necessity 
of witnesses for any legal purpose under the statute. Just as seals first required impressions 
in wax, then could be impressed on paper alone, later becoming mere scrolls (either printed 
or written) until in many jurisdictions they have been completely abolished, so by analogy, 
similar modifications might well be made in the Florida requirements as to the attestation of 
deeds. The real purpose of the witness is to facilitate proof of the execution of the document. 
For that purpose it will continue to be good practice to have witnesses in many instances. 
However, to insist upon witnesses in order to make a valid deed, when the unwitnessed deed 
constitutes a valid contract to convey which is enforceable and creates an equitable estate 
in the land is an anomaly. 


Francis X. Carmody Jr. 
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FOOTNOTES 
2 Bl. Comm. *307; Dole v. Thurlow, 12 Met. 164 (Mass. 1846). 
Patton, Titles, §209. 
Fitzhugh v. Croghan, 2 J. J. Marsh 429. (Ky. 1829). 
Eadie v. Chambers, 172 F. 73 (C.C.A.9, 1909), 24 L.R.A. (N.S.) 879. 
§3787 Rev. Gen. Stat., §5660 Fla. Comp. Gen. Laws. 
Patton, Titles, §200; Parken v. Safford, 48 Fla. 290, 37 So. 567 (1904). 
27 C. J. Statute of Frauds, §307. 
1 Tiffany, Real Property, §194. 
4 Kents Comm. *452. 


WORKMEN’S COMPENSATION—INJURY “ARISING OUT OF AND IN THE COURSE 
OF EMPLOYMENT—GOING TO AND FROM WORK.—A deputy sheriff, subject to call at 
any hour of the day or night, was thus without a time limit on his services. From seven, a.m., 
to seven, p.m., moreover, he was assigned to work as assistant jailer. While walking from 
his home to a bus line shortly after six, a.m., en route to the jail to begin his regular duties, 
he was struck by a dairy truck and seriously injured. The Florida Industrial Commission 
refused his claim for compensation on the ground that, the injury sustained did not “arise 
out of” his employment. The circuit court reversed the Commission’s order denying the 
workman’s claim and allowed compensation. HELD: (5-2): That the deputy sheriff, at the 
time of the injury, was acting in the course of his employment, that the injury “arose out of” 
the employment and therefore, under the Florida Workmen’s Compensation Act,: he could 
recover.2 

In America under most workmen’s compensation statutes, in order for an injury to be 
compensable, it must “arise out of and in the course of the employment of the workman.” 
The magic words are, thus, “arise out of and in the course of employment.” In general courts 
have fashioned the rule that, an employea is not engaged in the performance of any service 
“arising out of” or incidental to his employment while he is going to or coming from his 
work.s Always stated generally, this rule has been riddled with numerous exceptions. Many 
courts hold that, the workman may recover if the employer furnished transportation or 
required any particular means of transportation,s if the employee uses a sole or exclusive 
means of ingress and egress,s or where the injury occurs upon the premises of the employer,s 
and it has been held that, where a workman was absent from his place of employment on 
orders from the employer or in the performance of some particular service required by his 
employment and sustained injuries, he could recover.7 

There is a diversity of view, however, where the employee is subject to call at any time 
and is injured while going to or coming from his employment.s The authorities which hold 
that, in these circumstances the injury is sustained in the course of and arises out of the 
employment do so upon the theory that, the workman being subject to call at any time, there 
co-exists a duty at all times toward the employer. This is especially true where the employee 
is a police officer or charged with some public trust.s No case has been found where the 
officer was injured while engaged in a frolic or upon a private venture of his own, nor where 
the injury has occurred at any other time than while going to or coming from work. 

Accepting the somewhat a priori reasoning of the courts, that is, that the officer, being 
subject to call at any and all times, is thus under a duty to watch for violations of the law, 
then it would seem to follow that, whether in his own home or on a frolic of his own, or 
wherever, yet so long as he remained subject to call, he should recover under the workmen’s 
compensation statute. Such a result, while socially inexpedient, seems logically to be com- 
pelled by the above line of reasoning of the courts, and yet, as pointed out by the dissent 
in the present case, such rationale would require compensation for the officer for any injury 
received during his term of his employment. One court has intimated a desire to limit the 
liability of the employer by laying it down that the officer may recover only if he is injured 
while actually going to or coming from work.1o The rationale for this limitation is that at 
such times the officer is on the actual look-out or qui vive for law violators. 

On the logical level if a court allows recovery for an injury received by an officer while 
going to or coming from work, any limitation engrafted by that court upon such right of 
recovery is arbitrary and illogical. One case, however, has held that to recover the officer 
must, at the time of the injury, be performing some act in furtherance of his duty, for 
example, stopping a car or making an arrest. There can be little quarrel that under such 
circumstances the officer would be acting within the scope of his employment and any injury 
sustained while so engaged could be said to “arise out of” his employment. It is submitted 
that this is a sound rule since otherwise any limitations are illogical; and unless such rule 
is applied recover must be allowed for injuries sustained at any time during the term of 
employment, so long as the officer is within his jurisdiction and subject to call. 


Vernon W. Turner 
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What Do I Get Oat of ft? 224 
White Pine Mirage, Book Review 228 


Supreme Court of Florida, Proposed 


Unauthorized Practice of Law Com- 
Amended Rules Governing Pro- 


ceedings in 337 Unemployment Compensation Law, Im- 
on portant Amendments to Florida, Pat- 

rick H. Mears 254 

Tallahassee Bar Association Unification, An Explanation of — 81 

Endorses Integration 137 Unification of the Bar Committee Report 79 

Tampa Convention, Editorial 180 Workmen’s Compensation--Injury, 
Teachy, A. Yancey, Deceased — 298 Case Comment 365 


POST GRADUATE LAW COURSE FOR MIAMI 


Arrangements have been made by the Dade County Bar Association to have a 


session of the Practicing Law Institute of New York in Miami the week of January 
26, 1942. 


There will be a full program of concentrated instruction in the latest technique of 
trial work, federal taxation and other major fields of practice for practicing lawyers. 
Classes will be held in the afternoons and evenings and visiting attorneys will have an 
opportunity to use the mornings for swin.ming, golfiing and other diversions. 


The Practicing Law Institute of New York has pioneered the field of post admission 
education for lawyers. It has been in existence for many years and thousands of attorneys 
from forty states have attended the sessions in New York City. 


It is expected that many attorneys from Florida and other states will avail them- 
selves of the opportunity to combine concentrated study with out-door recreation. A 
social program has been arranged and there will be a closing dinner. Robert R. Milam 
of Jacksonville, the President of the Florida State Bar Association, and J. Veln.a Keen 


of Tallahassee, the immediate past President of the Association, are expected to attend 
the session. 


One modest tuition fee will permit attendance at as many courses as desired. A 
descriptive booklet may be obtained from Harold P. Seligson, 150 Broadway, New York 
City, or information may be obtained from L. S. Julian, First National Bank Building, 
Mian.i, or Albert B. Bernstein, Seybold Building, Miami. 
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Do You Know What Happened 
To The Girl Who Wore 
Cotton Stockings? 


Nothing! 


And that is exactly what happens to a lawyer 
who wears a long face because business isn’t 
on a silk stocking level. 


Just who are the lawyers who are getting 
ahead in their practice? 


They have a good working library kept up 
to date by Shepard’s Citations. 


Some other lawyer isn’t going to get ahead of 
them by pulling a surprise out of the bag. 


No Sir! They chart their course and check 
the history and interpretation of each case 
and statute with the appropriate Shepard 
publication. No guesswork for them! 


Shepard’s Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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Your Loss. 


is your Opponent’s Gain 


WHEN YOU FAIL TO USE THE 
ANNOTATIONS — "SUPER BRIEFS” IN 


AMERICAN LAW REPORTS 


The great need for this unexcelled briefing 
service is reflected in the ever-increasing 
popularity of A. L. R. Your courts use it regu- 
larly in their opinions. 


Bench and Bar agree that “your search is 
ended when you make use of an A. L. R. 
Annotation on your point. 


For convenience, speed and accuracy in 
collecting all the authorities in point, no 
service has ever been devised which equals 
the A. L. R. Annotations. They stand alone 
in this field. 

Ww 


full information, price terms, write to 
BANCROFI-WHITNEY COMPANY 


200 McALLISTER STREET @e SAN FRANCISCO 


Florida Representative 


RALPH O. LAHR 


Residence Address: P. O. Box 173, Babson Park, Florida 
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Shilled 
CRAFTSMEN 


UST as it requires skilled craftsmen 

to plan and build the precision instru- 
ments so necessary for our defense so also it 
requires skilled craftsmen to plan and build 
our modern law books. 


Corpus Juris Secundum is the product of a 
skilled editorial staff which has devoted more 
than 40 years to the production of legal 
encyclopedias. 


B. W. PULLIAM 
Hillsboro Hotel, Tampa 
Florida Representative 

THE AMERICAN LAW BOOK COMPANY 
Publishers of 


Corpus Juris Secundum 
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Ke matter what part ef Fierlda yew’re 

te vwielt ... me matter how much er how little 
te spend... “COLLIER” ts the 

ome mame te remember!—Collier echaim ef hotels. 


Year Round Hotels 


LAKELAND 
TAMPA TERRACE @ 


ADENTON 


leer 7 


| 
SARASOTA 


Open Dec. 10h RES 70 


ROYAL WORTH 
\cUSEPPA ISLAND 


Lam W-PALM BEACH 


m EN 


> 


For sportsmen, for motorists, for leisure-seekers, for 
@easom residents or two-week vacationists . .. Collier 
hetels provide a warm and friendly Florida welcome! 


Apply te TRAVEL AGENT er address individual hotel managers or 


COLLIER FLORIDA COAST HOTELS 
MOTEL TAMPA TERRACE 145 FIFTH AVENUB 
Fis. 
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The GEORGE WASHINGTON 
300 Rooms with Shower 


100% Air Conditioned With Poe or Use 
The Wond ee Hotel hy the South, Radio and 
known facility for first class 


GARAGE in direct connection with lobby nonenaat 
Nolee B. Williems - Manager 


The MAYFLOWER 


; 300 Rooms with Beth and Shower 
i 100% Air Conditioned With Optional Use 
Fomed for its hospitality and favored alike 
by Winter Visitors and Commercial Travelers 
eoeRadio « « GARAGE adjoining 
Jemes A, Driver - Manager 
The FLAGLER 


You'll be pleased with its convenience, com- 


The GEORGE 


WASHINGTON 
200 Rooms with Beth and Showers 


modern convenience and service for 
summer and winter comfort « 


Me Reasonable Rates Posted in Every Room 


| | 
| 
KLOEPPEL HOTELS 
“FLORIDA 
| 
| 
| 
| 
fort and service, Moderate prices prevail. 
| WEST PALM BEACH | 


Leary Lawyer Ouin 


THE ENCYCLOPEDIC DIGEST 
OF FLORIDA REPORTS 


The Encyclopedic Digest, complete in 
fifteen compact, easily handled volumes, 
has become the most valuable reference 
work in a Florida Law Library. © 


It not only covers every Florida case 
from the earliest times, but all those 
... Federal and United States Cases that 
» relate in any way to the Florida Law. 


The simplicity and convenience of its 
arrangement, the numerous ‘separate 
~ topics, the running catchlines, make it 
easy to find the answers to the questions 
of Florida law as pronounced by the 
Florida and Federal Courts. 


The exhaustive index is an invaluable 
aid to the encyclopedic arrangement and 
the complete table of cases opens up 
every other case in which a similar 
point of law is discussed. 


There are parallel citations not only to 
the Southern Reporter, but to all of the 
Annotated Report Series. 


Kept to date with Annual Cumulative 
Pocket Parts. 


We shall be pleased to quote price 
- and convenient terms on request. 


John M. Elliott 
Florida Representative 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
ATLANTA, GEORGIA 
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